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CEDARBAUM J.
Def endants nove to dism ss the conplaints in these two
rel ated actions under Fed. R GCv. P. 12(b), Fed. R Cv. P. 9(b)

and on the ground of forum non conveniens. For the reasons that



follow, the notions to dism ss are granted.

Plaintiffs Filler and Perlman are trustees of the TRA Trust,
the sol e successor in interest to Seagate Technol ogy, Inc.
(“Seagate”). Seagate owned approximately $170 mllion worth of
shares in Dragon Systens, Inc. Plaintiffs Janet and Janes Baker,
JKBaker LLC and JMBaker LLC (“the Bakers”) collectively owed a
majority of the shares of Dragon Systens, Inc. These actions
arise out of the transfers by Seagate and the Bakers of their
shares in Dragon Systens to Lernout & Hauspie Speech Products NV
(“L&H Bel giunt), in exchange for shares in L&H Belgium Both
transactions took place on June 7, 2000. Defendants are three
Korean banks which plaintiffs allege engaged in a schene to
defraud investors in the shares of L&H Bel gium by entering into
sham agreenents with L&H Bel gi uni s Korean subsidiary, Lernout &
Hauspi e Korea (“L&H Korea”). L&H Bel giumissues consol i dated
financial statenents that incorporate financial data of its
subsidiaries. The conplaints allege that sham agreenents between
def endant banks and L&H Korea enabl ed L&H Bel giumto issue
consolidated financial statenments containing falsely inflated
revenue figures.

The Filler plaintiffs assert six clains: (1) securities
fraud in violation of Section 10(b) of the Securities Exchange
Act and SEC Rul e 10b-5; (2) racketeering in violation of the

Racket eer Influenced and Corrupt Organizations Act ("RICO'), 18



US C 8 1962(c); (3) conspiracy to engage in racketeering in
violation of RICO 18 U S.C. § 1962(d); (4) comon |aw fraud; (5)
ai di ng and abetting common | aw fraud; and (6) conspiracy to
def r aud.

The Baker plaintiffs assert only state |law clains: (1) conmon
| aw fraud; (2) aiding and abetting common | aw fraud; (3)
conspiracy to defraud; and (4) negligent m srepresentation.

On February 27, 2003 | granted the defendants’ notion to
dism ss the first anmended conplaint in the Filler action because
the Filler plaintiffs failed to plead their clains with the
particularity required by Fed. R Cv. P 9(b). The Filler

plaintiffs have filed a second anended conpl ai nt.

Prinmary Fraud and RI CO d ai ns

On a notion to dismss, a federal court nust accept as true
all factual allegations of the conplaint, and draw all reasonable

inferences in favor of the plaintiffs. King v. Sinpson, 189 F.3d

284, 287 (2d GCr. 1999). A conplaint may be di sm ssed under
Fed. R Cv.P. 12(b)(6) "only if it is clear that no relief could
be granted under any set of facts that could be proved consi stent

with the allegations" of the conplaint. Qkey v. Hyperion 1999

Term Trust, Inc., 98 F.3d 2, 5 (2d Cr. 1996) (internal quotes

omtted).

In open court on June 26, 2003, | dism ssed the Filler



plaintiffs’ R CO and 10(b) clains. The 10(b) clains were

di sm ssed because the Filler plaintiffs failed to identify a
representation made to them by any defendant or a representation
made to the themand attributed to any defendant. For the sane
reason, the Filler and Baker common |law fraud clains are

di sm ssed.

Al t hough defendants assert that Korean | aw applies, the
Filler plaintiffs assert that California | aw applies and the
Baker plaintiffs assert that Massachusetts |aw applies, no party
has argued that the laws of any of these jurisdictions differs
fromthe law of New York with respect to the clains at issue.
Furthernore, all of the parties have focused on New York law in
their briefs.

In order to state a fraud clai munder New York |law, a
plaintiff rmust allege: “(1) the defendant nade a nmaterial false
representation; (2) the defendant intended to defraud the
plaintiff thereby; (3) the plaintiff reasonably relied upon the
representation; and (4) the plaintiff suffered danage as a result

of such reliance.” Boule v. Hutton, 138 F. Supp.2d 491 (S.D.N. Y.

2001).

Like the Filler 10(b) claim the Filler and Baker common | aw
fraud clains fail because the conplaints do not allege that any
def endant bank made a representation to any plaintiff or that a

representation was nmade to any plaintiff and attributed to any



defendant. Plaintiffs rely upon “false confirmations” nmade by
defendants in Korea to L&H Bel giunmi s auditors that certain |oans
to L&H Korea were w thout recourse, when in fact they were with
recourse. However, it is not alleged that the auditors
identified any defendant as the source of such information. The
connection between plaintiffs’ acquisition of stock in L&H

Bel gi um and the representations by defendants to auditors in
Korea is too attenuated to support a claimof conmon | aw fraud.
Therefore the notions to dismss the common |aw fraud clains are

gr ant ed.

Ai di ng and Abetting Commbn Law Fraud and Conspiracy to Defraud

The essential elenents of aiding and abetting fraud under
New York | aw are: (1) the existence of a fraud; (2) a defendant’s
knowl edge of the fraud; and (3) that the defendant provided
substantial assistance to advance the fraud's comm ssion. Wqght

v. Bankanerica Corp., 219 F.3d 79, 91 (2d Gr. 2000). “In

alleging the requisite ‘substantial assistance’ by the aider and
abettor, the conplaint nust allege that the acts of the aider and
abettor proximately caused the harmto the [plaintiff] on which

the primary liability is predicated.” Bloor v. Carro, Spanbock,

Londin, Rodman & Fass, 754 F.2d 57, 62 (2d Gr. 1985).
“All egations of a ‘but for’ causal relationship are

insufficient.” 1d. at 63. Aider and abettor liability will not



attach where the injury was not a direct or reasonably
foreseeabl e result of the defendant’s conduct. |[d.

Conspiracy to defraud requires: “(1) an agreenent anong two
or nore parties, (2) a conmon objective, (3) acts in furtherance

of the objective and (4) know edge.” D anond State Ins. Co. v.

Wrl dw de Weat her Trading LLC, 2002 W 31819217 (S.D.N. Y. 2002).

Rul e 9(b) requires a party averring fraud or mstake to
state with particularity "the circunstances constituting [the]
fraud or mstake." Fed.R CGv.P. 9(b). The "particularity
requi renent” contained in Rule 9(b) is substantial. Rich v.

Mai dst one Financial, Inc., 2002 W. 31867724, (S.D.N. Y. 2002).

“[A] conplaint nust adequately specify the statenents it clains
were false or msleading, give particulars as to the respect in
which plaintiff contends the statenents were fraudulent, state
when and where the statenents were nade, and identify those

responsible for the statenents.” Cosmas v. Hassett, 886 F.2d 8,

11 (2d Cir. 1989)); see also DiVittorio v. Equidyne Extractive

Indus., Inc., 822 F.2d 1242, 1247 (2d Cr. 1987) Additionally,

when fraud is alleged against nultiple defendants, a plaintiff
nmust set forth separately the acts conplained of as to each
defendant. Rich, 2002 W. 31867724 at *10 (internal quotations
omtted). To neet the pleading requirenents of Rule 9(b), a
conplaint may not sinply "clunp[ ] defendants together in vague

allegations.” 1d. (quoting In re Blech Securities Litigation,




928 F. Supp. 1279, 1294 (S.D.N. Y. 1996). Rule 9(b) also requires
a plaintiff to adequately allege that the defendant’s statenents
were the proxi mate cause of the plaintiff’s injuries. Spencer

Trask Software and Infornation Services LLC v. RPost |ntern.

Ltd., 2003 W 169801, *21 (S.D.N. Y. 2003).

Plaintiffs’ clainms of aiding and abetting comon | aw fraud
and conspiracy to defraud are subject to the sane pl eadi ng
requi renents under Rule 9(b) as their clains of common | aw fraud.

See Spira v. Curtin, 2001 W 611386, *4 (S.D.N. Y. 2001); Renner

v. Chase Manhattan Bank, 2000 W. 781081, *5 (S.D.N. Y. 2000).

Both conplaints fail to plead aiding and abetting common | aw
fraud and conspiracy with the specificity required by Rule 9(b).
First, the conplaints do not nake allegations with respect to
each defendant, but instead refer only generally to the
defendants as “the Banks” or “the Korean Banks.” For exanple,
the strongest allegations of aiding and abetting fraud in the
Filler Conplaint are as foll ows:

“The Korean Banks fal sely confirned the existence of

phony recei vabl es that L&H supposedly factored to the

Korean Banks w thout recourse. Contrary to the Banks’

lies to [the auditors], those funds were held by the

Banks with recourse, in restricted tine deposits, and

in fact reverted to the Banks when L&H col | apsed.”
Second Anended Filler Conplaint, { 5.

“The data below . . . reveals . . . certain
transacti ons comrencing in Septenber 1999 that were the
subj ect of false confirmations by the Korean Banks to
[the auditors]. Those m srepresentations to [the

audi tors] were communi cated by [the auditors] orally to

8



Seagate prior to execution of the Merger Agreenent, and
in L&H public statenents, reviewed by [the auditors],
both prior to execution of the Merger Agreenent, and
during the period between execution of the N@rger

Agr eenment and consummati on of the Merger

Second Armended Filler Conplaint, | 39.

“Absent the Korean Banks’ deception . . . [the

audi tors] never woul d have approved the fal se financial
figures contained and dissemnated in L& s press

rel eases of February 9, 2000 and May 9, 2000, and
acconpanying SEC filings.” Second Anended Filler

Compl aint, ¢ 5.

“The Korean Banks’ know ng participation in the fraud

in Korea was essential to the success of the fraud that
harmed the plaintiffs.” [d.

These al | egations specify the “what,” but not the “who, where and
when” required for Rule 9(b). Additionally, it is stil

| npossi bl e to deci pher the connection between def endants’
agreenents with L&H Korea, and the issuance of false financial
statenents by L&H Bel gium Rhetoric is not a substitute for
specificity.

The conplaints are full of conclusory allegations that the
Korean entity acted through the Bel gian parent. The conplaints
assunme that these two corporations constitute a single entity.
However, the conplaints |ack any expl anati on of why these
di stinct corporations should be regarded as one. It is
I npossible to tell fromthese conpl aints whet her the Korean Banks
I ntended to aid the Bel gian conpany or to mslead it; and whether
t he Bel gi an conpany intended to m slead investors or was itself

m sl ed.



If the Korean subsidiary intentionally m srepresented its
revenue to the Bel gi an conpany, these conplaints mght state
actionable clainms by L&H Bel gium for aiding and abetting that
fraud. But that is not the fraud sued on here and is not one of
which the plaintiffs can conplain.

The Baker conpl aint nmakes all egations substantially simlar
tothe Filler conmplaint. Therefore, the notions to dismiss are
granted as to aiding and abetting conmon | aw fraud and
conspiracy. The Baker plaintiffs are given |eave to anend to
pl ead these clains with greater specificity, as are the Filler

plaintiffs, for the second tine.

Negl i gent M srepresentation

The Baker plaintiffs also assert a claimof negligent

m srepresentation. “Under New York law, the elenents for a

negligent m srepresentation claimare that (1) the defendant had
a duty, as a result of a special relationship, to give correct
information; (2) the defendant nade a fal se representation that
he or she should have known was incorrect; (3) the information
supplied in the representati on was known by the defendant to be
desired by the plaintiff for a serious purpose; (4) the plaintiff
intended to rely and act upon it; and (5) the plaintiff
reasonably relied on it to his or her detrinment.” Hydro

| nvestors, Inc. v. Trafalgar Power Inc., 227 F.3d 8, 20. The

10



def endant banks had no special relationship of trust with the
plaintiffs. Moreover, as discussed in connection with
plaintiffs’ 10(b) and conmon | aw fraud cl ai ns, defendants rmade no
representation to the Baker plaintiffs that could serve as the
basis of a negligent msrepresentation claim Therefore, the

negl i gent msrepresentation claimis dism ssed.

Concl usi on

The Filler and Baker common |aw fraud clains are di sm ssed,
as is the Baker negligent m srepresentation claim The Filler
and Baker aiding and abetting comon | aw fraud and conspiracy to
defraud clains are also dismssed, wwth | eave to replead only
those clains with the requisite specificity. In viewof this
di sposition, it is not necessary to reach the issue of forum non

conveniens. See e.g. Marra v. Papandreou, 59 F.Supp.2d 65, 67

(D.D.C. 1999)(declining to reach issue of forum non conveniens

because court granted sunmary judgnent); Zeidenberg v. Polly Peck

Int'l PLC 1992 WL 178626, *4 (S.D.N. Y. 1992)(declining to reach
i ssue of forum non conveniens because court granted notion to

di smi ss).

SO ORDERED

Dat ed: New Yor k, New York
Septenber , 2003

M Rl AM GOLDIVAN CEDARBAUM
United States District Judge
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